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December 1, 2008

Secretaries and Chief Executive Officers
Al State and Local Building and Construction
‘Trades Councils — Uniled States Only

Dear Brothers and Sisters:

Enclosed is an analysis of DOL's recently published final rule that revises the
regulations, which implement the National Apprenticeship Act of 1837. It appear:. that
the Departrent of Labor did consider each of the comments submitted by the B2 1D,
other labor organizations and joint laber-management apprenticeship prog) ams.
However, DOL did not adopt all of the changes we recommended. Nonetheless, DOL
has left the door open for issuance of compliance guidefines that will clarif- the
controversial provisions in the revised regulations in a manner, which best serve; the
interests of the Organized Construction Industry,

DOL announced in a one-page memorandum, which was distributed earlie - this
month, that it has identified six issues in the revised reguiations for which 7olicy
guidance will be developed. These six issues are the most cantroversial in the 1e rised
regulaligres. DOL's Office of Apprenticeshig ("OA”) has made a commitment 10 ccnsuit
closcly with National Apprenticeship System stakeholders, ingluding the Federal
Apprenticeship Advisory Committee, which hag established a Policy Guidelines € roup.
to assist the QA in developing the new guidelines. The Policy Guideiincs Group cor siats
of three representatives each from labor, management and the public,

| want to thank Michael Callanan, Executive Director of the National Joint
Apprenticeship Committee for the Electrical Industry, who serves as Chairman ¢f the
BCTD's Apprenticeship Commitize as well as Union Co-Chairman of DOL'S Fejeral
Apprenticeship Advisory Committee, for preparing the enclosed analysis as well a3 his
diligence and hard work conceming development of the revised apprentic wshifp
regulations. In addition, | want to thank the BCTD General Presidents and the State and
Local Building and Construction Trades Councils for their responses te my reque:it for
lhoughts and comments conceming the ravised apprenticeship rogulations and what
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policy guidance should be developed conceming not only the six areas identified 1y the
Office of Apprenticeship but also other areas cavered by the new rules.

1 look forward to working with not ondy the lhinleen nativnal and interne tlional
unions affiliated with the BCTD, but also the more than 300 state and local buildiny and
construction trades councils afiiliated with the BCTD, as we participate in DOL's
process of developing these policy guidelines. It is my hope and expectation thet with
persistence, perseverance and your assistance, our efforls to work with DOL's Ofiice of
Apprenticeship will produce policy guidelines, which interpre! the revised apprentic eship
regulstions in @ manner that best serves the interests of the Organized Constr iction
Industry. '

With kind personal regards, 1 am

Sincerely and fraternally,

il o

Mark H. Ayers
President

Enclosure
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Registration, Amendment of Regulations
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Background

The National Appreniiceship Act of 1937 authorized the Department of Labor (DOL) 1o
formulate and promote the furtherance of labor standands necesyary to safeguand the welfa e of
apprentices. to extend the application of such standards by encouraging their inclusion in
confracts of apprenticeship, to bring together exployvers and labor for the formulation of
programs of apprenticeship, and to cooperate with State agencies engaged in the formulati m and
promotion of standards of apprenticeship. The TXOT. promulgaied regulations io 1977 for Uk
implementation. of the: National Appranticeship Act. Since that time, the regulations have
remained virtually unchanged.

Over the course of the past three years, the DOL and the Office of Apprenticeship (OA)} have
worked with the Federal Advisory Committes on Appreaticeship (ACA) to formulate revised
regulations. On December 13, 2007 the DOL issued a Notice of Proposed Ruleraaking on 1he
Regulations. During an extended comment period that ended on March 12, 2008, the DOL
received 2,660 comwaents on the proposed rule. Only 223 of the comments were considere: |
“non-dupiicative” and were teviewed and considered by the DOL.

Fortunately, the organized indusiry responded to our requests to send comments to the DO. on
the propescd regulations. The majority of the substantive comuents were submitted by “I bor
organizations and employer associations that sponsor apprenticeship programs.”

The purpose of this document is to analyze the Final Rule and begin to Iay the framework 1 3 an
industry-wide discussion on how we can best implement the new regnlations for the organi -ed
industry and take full advantage of the increased latitude and flexibility that the new regula jons
were designed to provide to program sponsors.

I'he regulations consist of fourteen principle sections. Analysis will be provided section, by
section, i the order in which they oceur within the repulatiang,

2.1 Purpass and §nnpn

Whilc therc are no regulatary provisions in this section, 29.1 does ariculate a new emphasi, by
the DOL and OA to better “promote apprenticeship opporwnity.” This is encouraging beca ise

. for too many years it seems like apprenticeship has been an afterthanght and not an integral part
of the DOL. The new regulations are also intended to appeal to a broader, “non-traditional™
apprenticeship audience. The Final Rule would implement the Departrient’s intention to fu ther
expand regisiered apprenticeship into new industries and occupations, and to continue to ali m
registered appreaticeship with the chauging workforee needs of business and industry.

Hidden within this philosophy 2l upproych is 2 move within the DOL and OA to shift
apprenticeship towards the workforce investrent systevo. This will be an item that the ACA
takes up at fatnre meetings. T helieve we nred to monitor this closely as we in the organized
industry, for the most part, do aot participate or are not fully engaged with workforce
development boards and we ceuld potentially lose ground here.

1 &
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292 Definitlons

As with all Federal Regulations, the defiitions section is of critical importance. Keys io 2 proper
understanding of the regulation are often contained within the definition of the term itself. [n the
Final Rule, several terms were revised during the corament period and two gew definitions were
added.

Apprenticeship Commijtiee — The definition was revised based on comments from the
organized construction industry to clarify that the committee can be either joint or non-joint and
consist of those persons designatod by the sponsos 1o aduminister the programn. This revisior
avoids any potential conflict with ERISA by clarifying and recoguizing the responsibility ¢ f the
commuttce to act in the intercsts of the participants when carrying out its fiduciary
responsibilities.

Campetency — Sixteen compents were sent to the DOL regarding this defirition. This is 01
important definition because of the permission granted to program sponsors in the new
regulations to utilized competecy-based spprenticeship programs. The definition was revi: ed to
provide for the “attainment of mapual, mechanical. or technical skills and knowledge as
specificd by an occupatiopal standard and demonstrated by an appropriate writtens and bands-on
measurement of proficiency.”

This too was the direct result of comments submitted by the organized construction jodustr -
which called into question the proposed rule which lacked any specific means or IEquIreme i to
measure competency. This was probably one of the most controversial provisions of the
prupused rule. We will look ai this closely in our discussion on Section 29.4 but essentiatly the
DOL tried to tighten up the regulations but refused to remove the competency-based provis ons
form the regulations. The DOL stated that “apprenticeship programs need flexibility when
setting the requirements for training and the attainment of journeyworker stats, so that the
program standards can take into account the circumstances of particular occupations and
programs.” Thelieve that they Lxve in mind other industries, such as the tedical industry, with
this approach but the new regulations clearly do not limit the competency-based approach firx
any one, including programs within the construction industry.

Completion Rate — The tinal Kule adds a definition of the term “completion rate.” Once a; sin,
based on input from the orgapized industry, the DOL recognized that a definition was needed to
“facilitate compliance with the requirement in Section 29.6 to evaluate the pecformance of
apprenticeship programs.” The definition states thal “completion rate” is the “percentage of an
apprenticaship cohort who receive a certificate of apprenticeship completion within 1 year ¢ f the
projected compleiion date. An apprenticeship cohort is the gronp of individual apprentices
registered to a specific program during a 1 year time frame.”

The: stated reason for this definition was to increase “consistency” with the methodology uscd by
other Federal employment and training programs. The importance of this definition is found in
the application of Section 29.6 which now requires that Regjsiration Agencies st evaluate
performance of registered apprenticeship programs, including Quality Assurance ASsessmer ts.
This will be discussed in greater detail in Sectinn 29.6.

Interim Credential - Another controversial part of the proposed rule was the recognition bfr the
DOL of “interim credeptial.” While the DOL did not revise the proposed definition, they ha' e

3



Mon, 12/01/08 12:48:55PM FROM: AFL-C10/202-837-5058 TO: Harry;Brown

addressed some of the concems raised by the urganized industry in Scetion 29.5. Our jusirking
concerns were that these “credeniials” could be misused by some program sponsars, to the
detriment of the apprentice and in doing so, would diminish the standard for joumey-fevel
workers. 1 will discuss this concept in great detaif in our analysis of Section 29.5

Quality Assurance Assessment — Another sew definition included in the Final Rule i thot of
“quality assurence assessment.” This is an important definition becanse of the requirement in
Section 29.0 that requires thal Repisirsion Agencies must evaluate performance of registe; ad
apprenticeship programs and that asscssment must include a quality asswance assosymicul. The
new defmition states that a quality assurance assessment js a “comprehensive review conc uoted
by a2 Registration Agency regarding ail aspects of an apprenticeship program’s performanc::,
including but pot limited to determining if apprentices are receiving: Ou-the-job training ir all
phases of the apprenticeable occupation; scheduled wage increases consistent with the regi: tered
gtandards; related instruction through appropeiate engricolum and delivery systems; and tha - the
Registration Agency is receiving natification of all new registrations. cancellations, and
completions as required in this part.” We will discuss the full importance of this in our anal ysis
of Section 29.6

Related Instruction — In the Proposed Rule. the regulations included a definition for the te s
“related instruction” and “gupplemental instruction.” In the Final Rule, the term “suppleme dal
instruction” has been deleted. The revised definition of “related instrnetion” will permit pre gram
sponsers to teach both traditional subjects related to the apprenticeable occupation and thos »
related, or supplemental, topics as well. The importance of this is that subjects such as, joh iite
-management, health and safety, leadexship and communication can be included as part of tt2
apprentices’ related training. Recall that the definition of related instruction was also reviselin
the Praposed Rule to recogoize distaur learning and on-line learning delivery methods. This will
certzinly apen the dnor for further development of distant learping programs for use within yur

apprenticeship prograngs.

Transfer = The definitiun of “oanzfer” has been revised in the Final Rule to clarify that in crdet
for a transfer to oocur, tire affocted partics must all asrec before the apprentice’s registration van
be shified from ope program to another. This means that the apprentice and both of the
apprentceship committees must agree before a transfor can oconr,

We will discuss this in greater detail in our analysis of Section 29.5 which contmins the tran: for
requirernants.

29.3 Eligibility and Procedure for Regisiration of an Apprenticeship Fragram

This section provides program sponsors with the procedures aad conditions for registering aa
apprenticeshtp program. While this section decs not directly deal with the administration of sur
programs there are a few uportant provivivns (hat are worthy of menton.

Pravisinnal Registration — The new regulations for the first time will recogmize “provision "
registrations. This concept was added to “enhance monitoring of the performance of
apprenticeship programs registered for Federal Purposes by the Office of Apprenticeship an|
recoguized State Apprenticeship Agencies. New programs that meet the initial requirements for
becoming a program sponsor will be given a provisional approval for 1 year. At the end of 1he
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fiesl year, the Registration Agency must review ali new programs for quality and for conflc ity
with all 29 CFR 29 regulations.

At that time, the Registration Agency may grant permanent statug to the prograi, they may
continue the provisional status, or in cases where there is noniconformance, they may dese; ister

the program.

Frogram Reviews « Section 79.3 (h) additionally requires that after a snecsssful one yea
review of new programs, there mawst be 2 subsequent review of the progiam “no less frequenily
than every five years.” This does not preclude the Registration Agency from conducting
compliance reviews on a more frequent basis; however, they must be. done at least every fi re
years.

i for Apprenticeable Ocounation

This short but important section defines the criteria for determining when an occupation qu alifies
a5 apprenticeable. There is one important point to make in the Final Rule provisions of this
section. Section 29.4 (c) states that in order for an ocoupation to be apprenticeable, it must
“Involve the progressive attainment of manual, mechanical or techuical skills and koowled e
which. ir accondance with the industry standard for the oceupation, wonld require the ¢omy letion
of at least 2,000 hours of on-the-job learning to aitain.” ‘

In the Preamble to the Final Rule the DOL makes it very clear that the 2,000 hoir requirers ent is
‘solely for the purpose of helping to define an apprenticeable occupation.” The Preamble fi rther
states that “only ‘time-based” apprenticeship programs will be required to provide for at lesst
2,000 hours of actal on-the-job learning. ‘Competency-based’ and ‘hybrid’ programs also will
he required to provide for on-the-job learning, but the required hours will vary by progmam. *

This 15 a cratical distinction and one that still keaves the potential for misuse within the
comnpeteney-bused and hybrid systeme. We will discnss this further in our analysis of Section
295

29.5 Siondardy of Apprenticeship

By far the mrost conuments generated on the Proposed Rule invelved the many important
provisions of Section 29.5. New provisions in this section address related ingtruction, appre itice
instructor certification transfers, interit credentials and competency-based training. Over 112
comments were received alone on the yse of the competency-based approach to progression
through an apprenticeship.

29.% {b) (2) Completion of Apprenticeshipy - Siuce the inception of the Natiopal
Apprsnticeship Act, the unly reeognized metiod for progressing through apprenticeship wa: the
time based approoch that combined op-the job training and classroem related naiuing, In th
Propnsed Rule, rhree approaches te completion of spprenticeship were defined in Seetion 2¢.5.
The three methods were: 1) time-based; 2) competency-based; and 3) Hybrid,

Despite a lond outery from the arganized construetion industry, the Final Rule retains these ame
three approaches to corapleting an apprenticeship. In the end, the DOL position was thar the
time-hase approach “does not fit the norms of all industries or occupations seeking to use th
registered apprenticeship model.” ‘
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In their defense, the DOI, did attempt to clarify the application of the competency-based ad
hybrid approaches. One of the primary concerns expressed was that the competency-bases
approach did not require on-the-job learning as a prerequisite to acquiting a completion
certificate. The DOL has stated that “An apprenticeship program’s use of a competency-b: sed or
hybrid approach dnes not exempt appreptices from partivipating iu (he fundamental alemai itz of
registered apprenticeship: on-the-job learning and related instruction.” While this sounds ! ctter,
recall et in Scction 29.4 the DOL. ¢latified that “only ‘tine-based’ approtiveship progra os
will be requiredd o pyvids for at keust 2,000 hours of acwal on-the-job learning, ‘Compete icy-
based” and ‘hybrid’ programs alse will be required to provide for on-the-job Icarning, but | j=
required honrs will vary by program ™

The DOL has identified this topic as one that the Office of Apprenticeship will develop
vowplianes guidelines that will clurify how program sponeors and appreptices will comply with
the requirements for minizmum on-the-job leaming for each major wark process using eithe r the
competency-based or hybrid approach.

23.5 (b) (4) Related Insteuction — The DOL has expanded the definition of related jnsarac 1on to
include electronic media. They believe that the “inchision of electronic media for related:
mstroction is eritical to aligning the National Appreatieeship Systent with techuolugical
advances and appropriate indusiry application of such advantages.” The DOL points out th it this
does not require bui mexely permits programs to utilize web-based and on-line delivery me Tuods
for their related instroction.

Several commenters within the organized construction industry were concerned ahont the
potential misuse of electronic media in the delivery of related instruction. The DOL, has dex ided
that the delivery method for the related instruction is best left to the program sponsor hut th sy
have identified this area as another concemn that will be addressed through additional comp!iance

guidelines,

29.5 (In) (d) G & &) Apprreative nsteoetor Queakificationy — The Final Rule has very speoct To
requirements for instuctors within our JATCs, They must either meet State Department of
Education teaching requirements or be a jowneyworker who is “recognized within an indus ay as
having expartise in a specific occupation.™ Additionally, every instractor must “have trainir g in
toaching techniques and adult loarning stylcs, which may occur hefore or after the apprentic sship
instructor has started to provide the related technical instruction.™ This will place an increasad
emphasis on the importance of participating in oux industry’s National Training Institute to
ensure that the JATC instructors meet the DOL regulations for qualifying as an instructor.

29.5 (b) (8) Probationary Period — Many within the organized industry were concerned with
the provisions in the Froposed Rule related to the probationary pericd. Specifically they weie
concerned that since cancellations of the Apprenticeship Agreement during the probationan:
pexioid did oot count agaiust & program’s cuplilion rate, there might be misuse of the
probationary period. Many were justifiably coneerned that by catending the length of the
probationary period, a program sponsor could “hide™ or otherwise obfuscate their true
completion rates, -
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The DOL has addressed this concern in the Final Rule by adding language that limits the Je ngth
of the probationary peried. The final rule provides that the probationary perivd cannot exce 2d 25
percent of the length of the program, or one vear, whichever is shorter.

25.5 (b) (13) Transfer — As discussed in the definition of “ransfer” here was a lot of inten st in
the Proposed Rule concerning the new provisions for apprentice transfers. The: Final Rule r sviseg
the transfer requirernents to provide that a wransfex maust be based on agreement between th:
apprentice and the affected apprenticeship committees of program sponsors. The DOL has
clearly stated that an apprentice cannot “unilaterally transfer from one program to another cr
from onc cmploycer to another employer in the saww program without the consent of the aff :cted

apprenticeship committees of program sponsors.”

There was one additional change ia the transfer requirements that is worth mentioning. The
Proposed Rule was worded such that transfers wonld be permitted “to a related occupation or
within the same occupation.” Unfortunately, in the Final Rule the “related ecoupation” pros ision
was deleted. The DOL agreed that the term “related occupation” “could be ambiguous and
overly broad.” I believe that this provision could have been particalarly vseful for the electr cal
consrruction apprenticeship programs. Clearly, three of four programs are “related” and this
provision could have opened the door for us to have more latitude with working assignment s for
our apprentices. Often, it is difficult to sustain some apprenticeship programs becanse of the lack
of work opportunities or contractors who perform that type of work. This provision would | ave
made it eagier for ns to build and snstain Ingtallex-Technician programs, for example. by mc ving
apprentices in and ont of their Inside program, a “related” occupation when work conditions
worsened. ,

22.5 {(b) {16) Interim Cyedentials — As discussed above undor Section 29.2, there was
considerable interest in the organized industry about the permission granted under the Prope sed
Rule to Frogram Sponsors to request “interim credeatials” for theix apprentices. Nivety-thre :
comments were sent in on this topie alone. Many of the comments sought clarification abou the

intent and purpose of these credentials.

In the end, the DOL retained the provisions for interim credentials but separated the
requirements inio a new section and clarxified the intendad wse within the industry. The DOL has
clcarly tricd to address the many concerns axpressed in the cosunents, especially those relat d to
ideptification of acceptable or recognized interim credentials.

“The proposed provisions for interim credentials were not intended to roquire all pro jram
sponsors to issue interim credentials, nor even to require that all sponsors choosing & use
the competency-based approach or hybrid approach issue interim credentials. Final §
29.5(b)(16) clarifies that program standatds for apprenticeship program sponsors thas
choose to use the competency-based or the hybrid approack for completion of an
apprenticeship and thut chvse to issue interim credentials panst clendy identify the
interim credentials, deronstrate how these credentials link to the components of the
apprenticcable occupations, aud establish the process for assessing an individual
apprentice’s demonstration of competency associated with the particular intetim
credential. Further, interfm credentials must only be issued for recogrized componen s of
an apprenticeable occupation, thereby linking interim credentials specifically to the
knowledge, skills, and abilities asseciated with those components of the apprenticeab e
occupation.”
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Once again, this is ancther area that the DOL has identified as in need of compliance guid: lines
to ensure that these provisions are applied properly within each respective industry, We ne :d to
monitor the development of tiese guidelines as closely as possible 1o ensure that our intere its are
fully protected. For example, the DOL has stated that interim credentials “do not indicate t 1at an
apprentice has met all of the rarquiirements of an apprenticeship, nor that he or she has
successfully mastered the full range of skills and competencies required for an occupation, *
Additionally, they have stated that “interim credentials ate not intended w narrow the brea ith
and depith of the training component of registered apprenticeship, Rother, they provide
opportunities for apprentices to obtain portable credentialz commensurate with the skills a1 d
competencies acquired and demonstrated throughout an apprenticeship.” It will be incumbent
upon us to ensure that, in practice, this is the way interin credentials are used in our indust v.

One final note on intenim credentials, apparently, some of the Stote Apprenticeship Apenci s,
expressed concerns over the potentially drastic increased workload that interim credentials sould
place on a State Registration Agency. The DOL states in the Preamble to the Final Rule thet “we
agree that State Apprenticeship Ageocies should not be required to issue interim credential. as a
pre-condition for recognition. Accocdingly, while recognized State Apprenticeship Agencic s
may choose to issue interim credentials using their own procedures in compliance with this part,
the final rule docs not requirs them o sa,” Therefom, the Office of Apprenticeship will offer
to issue interim credentials, nationwide, where the prexequisites are met. If a recognized St: te
Apprenticeship Agency registers programn standards that use a ecompetency-based or hybyid
approach, but does not issue interim credentials, the program sponsor may request that the ¢ Xfice
of Apprenticeship issue interim credentials to apprentices who have successfully met the
requareients of an interim credential established in the program standards for their respecti /e
apprenticeship programs. If a recognized State Apprenticeship Agency does not register pr¢ gram
standards that use a competency-based or hybrid approach, then a program sponsor can petition,
to register the apprenticeship standards with the Office of Apprenticeship for Federal purpo ies,
and the Office of Apprenticaship will istue interim crcdoptials, when prerequisites are st

29.6 Performance Standards

Section 22,6 is a oew section thal lucuses on the quality and performsnce of registered
apprenticeship programs. This has been an area that has been greatly neglected in the Fader: |
Regulations. The fact of the matter is that once a program wag recopnized by the Registratica
Agency, there was very little done to ensure that the program met any type of performance (o
guality standard. We in the organized industry know all to well about the many non-union
programs that have existed for years, in name only, without graduating a single journey level
worker,

The DOL huy provided the framework for a meaningful assessmont of all apprenticeship
programs o a fairly regular basis. The main concern is whether they have the resuurces 1o
deliver the enforcement necessary to meet the requirements of the new standards.

One Registered Apprentice - One of the reguirements of this section in the Proposed Rule was
that every program must have at least one registered apprestice to be designated ag and retai )
designation as a registered apprenticeship program. There were many within the organized
industry who felt that while this was a step in the right direction, it simply did not go far enc igh.
The DOL has addressed this concem somewhat by revising the Final Rule, “We agree that tf ere

B
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may be times when a sponsor may have a lug leiween tmining cycles and be without a reg istered
apprentice for a short period of time. However, when 2 program lies dormant for a substar tial
period of time, it is appropriate to consider the program as no longer viable. Therefore, we apree
with the suggestion to establish time frames for determining if a program has an active
apprentice [ account for the short lag times mentioned in the comment and other reasonat le -
perinds of inactivity that reay oceur in otherwise active programs. W consider a period of up to
1 year to be a reascnable peried of inactivity. We have determined that the time framoe for 1
program 0 not have an apprentice registered with a Registration Agency should not excee 11
Vear.”

Program Performance — Many within the organized construction industry feit that the ad fition
of a program performance scction was admirable. There was some concein rowever, abou bow
the DOL. intended to evaluate program pexformance. The DOL agreed that this area neede
additional clarity and added two new definitions in Section 29.2 on “completion rate” and
“quality assurance assessment.” Both terms are nsed in Section 20.6 apd need to be defineil, The
DOL has identified three performance factors in maling the performance evaluation.

“Registration Agencies must evaluate performance of registerad apprenticeship programs. 13
The tools and factors to be vsed must include, but axe ot timited to: (i) quality assurance
assessments; (ii) Equal Employment Opportunity (BEQ) Compliance Reviews; and (iii)
completion rates.”

Taken togethier, tere is ve doubl, that with proper enforcement and assessment, the provis:ons of
this section will ensure that our programs are propetly tecognized as the finest in the organ zed
womstruction apdustry. Cur challenge will be to easue (bl the Registration Agencies use th :se
provisions to weed out and deregister those programs that have operated for too long as scz ms
and merely exist to take advantage of the system and the apprentices.

This will tequire vs 1o be vigilant in our efforts to ensure that the Registration Agency regu arly
comductz there performance and quoality assessments and actg to dexepister (hoge programs 1 har
are found not to be in compliance. I am afraid this will be as challenging as ever. Already i1, the
Preamble 1o the Final Rule the DOL stated that “The primary purpose. of the completion rat 2
evaluation ig not to perialize programs. As described below, ovr goal is to establish an
assessment mechanism 1o Jdentdfy programs that will benefit from technical assistance to be come
high performing programs. Only when programs demonstrate 2 persistent and significant fa lure
to pecform successfully will poor completion raies factor into potential deregistration
procecdings.” One could arguc that they are alroady backing down and taking (e huremer «ut of
their own hands.

Ogpe tinal note here: ‘The DOL has revised the caleulation of completion rates in the Final R ale to
utilize “national aversges™ for the purpose of determining whether a programs completion 1 te is
satisfactory. Tn the Proposed Role the caloulation was compared to those *of the same
geographic area.” In the Final Rule the completion xate for any one program will be compa ed to
“the national average for completion rates.” It will be interesting to see if this has any
consequences for those programs that histodeaity lag significantly behind in their completic n
rates from those of ours in the organized construction industry.

Cancellatiop during Probationary Period — Many within the organized construction indu: fry
took exception to the provision in the Proposed Rule that exempted cancellations during the
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prohationary period from counting aguinst 3 programs complotion rate calculation. We by o
invested a great deal of time and resources in developing meaningful and validated aptituce tests
that are designed to epsure that we are selecting the applicants that have the greatest likelil wod of
success wilhin a prograx. It is not in the best interest of the program nor the applicant to b2
selecting applicants that do not meet the muinimum qualifications for the program or who have
little hope of being successful in their efforts to complete the program.

Additionally, thare was great concern that suine programs may arempt 1o manipulsate their
completion rates by extending the probationary period, knowing full well that those chupd
during the probationary perind wonld not count against a programs completion rate calcuk tion.
In the end, the DOL did not remove this provision. They found that “the propasal for the
cancellation of an apprenticeship agreement not to have an adversc impact on a Sponsor’s
completion rate if the cancellation occurs during the apprentice’s probationary period is an
appropriate balance beiween the need to hold program sponsars acconntable and the need 1o
promote apprenticeship opportunities,” :

1t should be noted, that as we discussed in Section 29.5 the DOL has added language that I mits
the length of the probationary period. The final rule provides that the probationaty period ¢ aunot
exceed 25 percent of the length of the program, or one year, whichever is shoreer. This sho ild
lwlp o cusure that thare s very little misuse of drops during the probationary period and
therefore, the final completion rate accurately reflects the effort the propram has put into o eting
the needs of their apprentices. :

297 rentceshi re¢ment

Section 29.7 containg the provisions the must be included, either ditectly or by reference in each
apprenticeship agreement. Overall there were no contraversial provisions added to this sect on
and only editorial revisions were made 1o the wording in the Proposed Rule.

29.8 Derpgistration of st Rewiviered Prowrem

Section 29.8 is an imaportant section that grants the Registration Agency the authority to for nally
dexegtster a progoam upon reasonsble cause. “Cause” is defined as a program’s failure to
conduct, operate of administer the program in accordance with the program’s registered
pravisions or with the raquirements of 20 CFR Part 29, The standards for deregistering n
program are pretty high. “These circumstances include: the failure to meet Inngstanding
standards of the National Apprenticeship System, such as failure to provide on-the-job learr ing,
Tailure io provide related instruction, and failure 1o pay the apprentice a progressively incre: sing
schedule of wages congistent with the apprentice’s skills, In addition, the persistent and
significant faiiure to perform successfully under the new performance standards established in
section 20.6 may also lead to dercgistration. However, a persistent and significant failure to
perform successfully does not occur simply when a progrem’s completion rate falls below te
national average. Deregisteation procesdings apply to programs with severe performance
problems. A persistent and significant failure ro perférm successfully occurs when a prograry
sponsor consistcutly fails to register at least one apprentice, shows a pattern of poor quakity
assessment results over a period of several years, demonstrates an ongoing pattern of very lcw
completion rates over a period of several years, or shows no indicaton of improvement in tt e
areas identified by the Registration Agency during a review process as requiring corective
action,”
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28.2 Reinsiatement of Program Registration

- Seviion 29.9 permits a program that has been deregistered to be reinstated upon presentati »n of
adequate: evidence that the apprenticeship program is operating in accordance with 29 CFI2 Part
29. No additional revisions have been made to this section.

29 10 Hearings [or Derunisirarion

Section 29. 10) covers the provisions for establishing hearings to address the dercgistration of a
program. No additional revisions have been made to this section.

29 11 Limitations

Section 29.11 covers the limitations of 29 CFR Part 29 as the regulations apply to collectit e
bargaining agreements or any special provisions for military veterans, minorities, women, stc.
No additional revisions have been made to this section.

29.12 Complainis

Section 29.12 covers the provisions for any complaint regarding discrimination or any equ i
apportunity matter. No additinnal revisions have been made to this section.

29.13 Recornition of State Apprenticeship Agsncies

The final conmoversial provision of the Final Rule concerns the provisions of Section 29.17 . This
important section contains the provisinns that States must adhers to if they want to be reco; nizod
by the DOL. Recognition confers nonexclusive anthority to determine whether an apprentic eship
program vonforms to the published standards and whether the program is, therefore, eligibi : for
thost Federal parposes which require such a determinarion by the DOL. During the Propos «
Rule there were significont new roquircments placed upon State Apyneutiveship Agencies € iar
are recognized by the DOL to oversee apprenticeship programs within their respective states,

This section received 125 commenis, mostly on topics such as: recognition of the State
Apprenticeship Agency; role of the State Appreaticeship Council; link with cconomic
development and workforca investment systems; location of a Stare Apprenticeship Agency;
requirements fox resources to carry out the functions of a Registration Agency; reciprocal
approval of programs and standards in the building and construction industries; Departioentil
raview and approval of State appreaticeship legislation, regulations, policies, and operation:
procedures; application for recognition; and renewa! and maintenance of recognition.

Whilc this was an issue that quust directly iinpacted the State Agencies, the organized
construction indusiry did weigh in on some of their concems about these new pruvisions,

State Apprenticeship Councils — Twelve comments focused on proposed § 29.13(a), whic .
provides for *‘recognition’” anly of a State Apprenticeship Agency, and not a State
Apprenticeship Council, and provides that the Department’s recognition of the State
Apprenticeship Agency confers “non-exclusive authority™ to determine whether an
apprenticeship program meets published standards and is eligible for those Federal purposes

11



Mon, 12/01/08 12:48:55PM FROM: AFL-CI0O/202-837-5058 TO: Harry;Brown

which require such 1 determination. The DOL did not accept these arguieuts and i the ¢ uwd
wanted a “government-to-government” relationship with the State Apprenticeship Agenc: to
“ensure that the entity that is held accountable for conformity with part 29 is clearly ident fied”

The DOL further added that “while we no longer recognize State Apprenticeship Council: for
repistration purposes, we are not eliminating the requirement to cstablish a State Apprenti eship
Council for regulatory or advisory purposes.” The Final Rule makes it clear that State
Apprenticeship Councils operiies under the diraotion of the State Apprenticsship Agency.

Resources — There was considerable opinion expressed during the comment period about the

- ability of the DOL. and the OA to implement and enforce the many new provisions contair ed in
the new regulations. The DOL side-stepped the conmments related to their own available
resources by stating they would simply move around or reallocate existing resources fo en nre
that they had adcguatc Federal resonmes they have stated [aidy clearly that State Agenclet must
have “sufficient resources” to carry out the function of a Regisiration Agency.”

There is po doubt that in the end, this will be a serious issue for the DOL, QA and State
Agencies. There are clearly additional complance and administrative responsibilitics that hese
new regulations place on the backs of the Registration Agency. In the end it comes down t
enforcexment and the organized construction industry will need to carcfully monitor the act 1al
field responses to issues regarding program perfarmance, assessment, admindstration and 1 view.,
The best regulations in the world are meaningless if the resources are not there to support 1ull
enforcemment and implementation.

Reciprocal Approval — In the Proposed Rule the DOL revised the requirements for “recip ncal
approval” that had long existed within the Federal Regulations. Specifically, the exemptior for
racipracal approval for apprenticeship programs in the copstruction industry was removed Tom
the Proposed Rule. As revised, the requirements raised grave concerns about the eroploym: nt of
apprentiocs on projects subject to the provisious of the Davis-Bacon Act. There were 38
commenis submited concerning tie elimination of the exception for prograps and standar Is i
the building and constraction industrics. '

In the end, DOL. did the ripht thing by modifying the proposed requirsments ko address the
concems of the arganized construction industry. The Final Rule states that States aseuming the
authority for apprenticeship prograzas must “(A)ecord resiprocal approvai for Fodoral purp scs
to apprentices, apprenticeship programs and standards that are registered in other States by the
Office of Apprenticeship of a Registration Agency if such reciprocity is requested by the
apprenticeship program sponsor. Program sponsors seeking reciprocal approval must meet he
wage and hour provisions and apprentice ratio standards of the reviprocul State.™

While this is & huge win for the organized costruction industry, there remains a concemn at out
hiow this calculation will be made. Notice that the new wording ties the wage and hour and
apprentioe ratios to thoso of the reciprocn] “State.” We know that thoro can be siguilicant
differences even with the same State. Do we nge the wage and hour provisions from New ¥ ark
City or Buffalo when determining the “State” rates? This will need to be clarified through tle
1ssnance of snbsequant compliance. guidelines by the DOL.
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29.74 Derecoynitivn of State Agencies

Section 29.14 covers the provisions for derecognition of State Agencies, No additiona) re risions
brave been made w tis section,

Conclitsion

Theee can be no doubt that the organized construction indugry played an important part it the
development of the Final Rule for 20 CFR Part 29. This said, we mnst remember that we vore
playing “catch up” during the comment period. The Proposed Rule was, in large part, dev Joped
by the Federal ACA which consisted of 30 members, who unfortunately had very little
understanding of the apprenticeship system. The good news is that we helped to shape the Final
Rule; the bad news is that the deck was already stacked against in a few key areas.

The single biggest concern that stitl remains is the addition of the “competency-based” apywoach
to the completion of an apprenticeship program. With this approach, and with the “hybrid’
approach, there is no minioum or maximurn anpount of on-the-job learning hours requirec o
complete an appreniiceship program. They bave tightened the use of the provision somew iat but

- there will remain great concern about how this program could be misused by some in our
indusiry.

Additionally, the revised requirements for “interim credentials” will stll not satisfy some  vithin
the organized construction industry. Their concerns remain that this provision may be usec by
the unorganized industry to weaken the Fourneyman classification and will be used to man ipulate
apprenticeship to meet their needs on a job-bry-job basis.

One last important point needs to be made about the Final Rule. The DO has left the doo open
10 a broad range of topics in the Final Rule, including both the competency-based approact: and
interim credentinls for fuate cormpliance guidclbnes. This activity will be part of the work of the
TFederal ACA Committee, of which I now Co-Chair. While I cannot a55uze you that we wil be
able to rectify all of the concems within this committes structure, I can assurc you that our
concerns will be heard in this forzm.

In the end, the cquestion simply comes down to this: Did the changes that the DOL and OA made
ta the Proposed Rule go far enotigh in addressing the concerns of the organized sonstructic n
industry? Unfortunately, there is no simple answer to this question and it will remain for the
local parties to weigh in and voice their concerns and answer this question for us.
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